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QUESTION 1

Choose the correct answer from the given options in each of the following
questions. Only write down the correct letter next to the corresponding question
number. Should you write more than one answer to a question, your answer(s)
will not be marked. USE BLOCK CAPITAL LETTERS.

1.1 A company auditor must inform the following parties in writing of his
resignation during his period of office:

A. The shareholders and the directors

B. The directors, officers and employees of the company

s The company and the Registrar of Companies

D. The directors, officers, employees and the Registrar of Companies

1.2 The main difference between a company and a close corporation is that:

A. A company has shareholders and a close corporation has members

B. A company must always have at least two shareholders whereas a
close corporation only needs to have one

Cs A close corporation is not a juristic person

D. None of the above

13 An auditor whose negligent reporting causes damage to others may face:
A. Civil liability
B Criminal liability
C. Disciplinary measures
D All of the above

1.4  The following statement is the MOST CORRECT:

A. Any kind of company can, by means of an ordinary resolution, be
converted into any other type of company

B. Any kind of company can, by means of a special resolution, be
converted into any other type of company

. With the exception of a non-profit association any kind of company

can, by means of a special resolution, be converted into any other
type of company

D. With the exception of a non-profit association any kind of company
can be converted into any other type of company provided it is to the
benefit of all the shareholders.

1.5 A Close Corporation may be represented:
A. By members of the Close Corporation
B. By authorised third parties
C. Both A and B
D Neither A nor B



1.6

1.7

1.8

1.9

If a member of a close corporation fails to pay his contribution to the

corporation as required:

A. He will be jointly and severally liable with the corporation for every
debt of the corporation incurred from its registration until the
contribution has been paid

B. He will be personally liable for all the debts of the corporation

C. He will be personally liable with the corporation for every debt of the
corporation incurred from its registration until the contribution has
been paid

D. He will be jointly and severally liable with the corporation for every

debt of the corporation incurred as from when the payment is due

Okathimeti (Pty) Ltd needs to appoint an auditor for the 2018/19 financial

year. All the candidates are qualified to act as auditors in terms of the

respective legislation. The candidates are:

e  Runner, an employee of Okathimeti

e  C(Clueless, a minority shareholder of Okathimeti

e  Knowe-it-all, a director of Trans (Pty) Ltd, a company which performs
secretarial work for Okathimeti other than merely in the transfer of
shares

e Peaceman, who resigned as a director of Okathimeti in December 2018,
but who is still a shareholder of Okathimeti.

Which of the candidates can be appointed as auditors of Okathimeti (Pty)

Ltd?

A. Clueless and Peaceman

B Clueless

C. Know-it-all and Peaceman
D Runner and Peaceman

If a company acquires its own shares in terms of Section 89 of the Companies
Act without meeting the requirements of solvency and liquidity, the directors
can:

A. Be held jointly and severally liable for all the debts of the company

B. Be held jointly and severally liable for all the debts of the company
incurred after the date of such acquisition

G Be held jointly and severally liable for the amount paid to acquire

such shares
D. Be fined up to an amount of NS2000

In order for a Close Corporation to be bound by a contract with a third party:

A. It must fall within the scope of its business

B. The representative must have written authority

C. The third party must know the contents of the association agreement
D. None of the above

[9%]



1.10

1.11

1.12

1.13

1.14

115

Agnelli Ltd is a member of and holds a majority of the voting rights in OM Ltd.
OM Ltd is a member of, and has the right to appoint or remove Lungameni, a
director of Karakul Ltd who holds 60% of the voting rights at board meetings of
Karakul, from the board of directors. Describe the relationship between Agnelli
Ltd and Karakul Ltd.

A. Agnelli Ltd is the holding company of Karakul Ltd.

B. Agnelli Ltd and Karakul Ltd are associated companies

C. Agnelli is a sub-subsidiary of Karakul Ltd.

D. Agnelli Ltd and Karakul Ltd are fellow-subsidiaries

Any change in the principal business of a close corporation requires:

A. The written consent of all the members

B. A special resolution

C. Written consent of members holding at least 75% of the member’s
interest in the corporation

. Confirmation that the close corporation is both solvent and liquid

Ms Hamunyela is elected as chairperson of a general meeting of a company.
As the chairperson she must maintain impartiality and will have a right to:

A. Exercise a casting vote if authorised by the articles

B. Exercise a casting vote automatically as a chairperson

c Dissolve and prevent members voting at general meetings
D. Veto company resolutions

The following statement is CORRECT:

A. All shareholders are members of the company, but not all members
of a company are shareholders

B. All members of the company are shareholders, but not all
shareholders of a company are members of that company

G All directors are members of a company, but not all members are
directors

D. Not all directors are members of a company, but all members must

be directors

The issued share capital of a company is shown in its balance sheet and the
amount of issued Par Value shares is stated in the:

A. Share capital account

B Capital redemption account
C. Share premium account

D Stated capital account

If a company acquires its own shares in terms of Section 89 of the Companies
Act the consideration payable can come from:

A The proceeds of a fresh issue of shares
B Profits available for dividends

C. The capital redemption reserve fund

D All of the above



1..15

1.17

118

1.19

1.20

Elsheim (Pty) Ltd wants to appoint a new director. The candidates are:

e Jaime, an unrehabilitated insolvent

e Nicola, who previously served a prison sentence of five years for assault
e Pandeni, who is only 17 years old

Which of the candidates can they appoint?

A. Jaime

B. Nicola

C. Pandeni

D None of them

The following is NOT a characteristic of a private company:

A Its shares are not freely transferable

B. It can dispense with the holding of an AGM if all the members agree
in writing

Cs Its shares and debentures may not be listed and dealt with on a stock
exchange

D. It must have at least two directors

If a close corporation wishes to make a loan to a member, this will require:

A. A special resolution

B Written consent by 75% of the members
C. Written consent of all the members

D It will be illegal and cannot be done

Stetty wishes to incorporate a company in terms of section 60(b) of the
Companies Act 28 of 2004. How many additional shareholders does he need?
A. Six

B Seven
C. Two
D None of the above

Group annual financial statements must be prepared:

A. Whenever a company holds any shares in another company

B When there is a holding company / subsidiary company relationship
C. When the same person is director of more than one company

D When companies hold shares in each other

(Two marks each) [40]

QUESTION 2 FOLLOWS ON THE NEXT PAGE




QUESTION 2
Briefly answer the following questions.
2.1 What is a pre-incorporation contract? (4)

2.2 Interms of Section 51 of the Close Corporations Act, a corporation may make
payments to its members by virtue only of their membership. List these
requirements. (3)

2.3 List the common law rules of capital maintenance. (3)

2.4 A juristic person acting as trustee of a trust may, subject to certain conditions,
become a member of a Close Corporation. List these conditions. (3)

2.5 Describe the legal relationships arising from the constitution of a company.
(4)

2.6 What are the three main classes of shares? (3)
[20]

QUESTION 3

Okadhimeti (Pty) Ltd is a company which manufactures face cream from indigenous
plants. The company’s issued share capital is N5100,000 (all Class A ordinary shares)
of which Barichello, Jason, Tjingaete and Omilongo each hold 3%. Ouma Kuku holds
the remaining 88%. Tjingaete and Omilongo are the directors of the company;
Tjingaete is the Managing Director.

The articles of Okathimeti provide as follows:

a) all contracts entered into by the company must be signed by at least two
directors;

b) contracts in excess of NS1 million must be authorised by ordinary resolution
of the shareholders;

c) no director will be held liable for any damage caused by his/her negligence
or breach of trust;

d) directors can only be removed by way of a special resolution

The directors wish to enter into a contract with a local advertising agency to
promote their products. The total value of the contract is NS 1,5 million. They
convene a General Meeting to seek the shareholders’ approval. Notice of the
meeting is hand delivered to all the shareholders on 9 May and the meeting is
scheduled to take place on 24 May 2019. Ouma Kuku, Tjingaete and Omilongo are
present.

QUESTION 3 CONTINUES ON THE NEXT PAGE
6




Answer the following questions, giving full motivations as required:

3.1

3.2

3.3

3.4

3.5

3.6

3.7

3.8

3.9

3.10

Was the notice for the meeting given correctly? (2)

Can the shareholders present at the meeting condone short notice (if
required)? (3)

Was a quorum present at the meeting? (3)

Voting takes place on a show of hands. Tjingaete and Omilongo vote in
favour of the resolution, and Ouma Kuku votes against. Has the resolution
been adopted? (2)

At the same meeting Tjingaete and Omilongo propose a resolution to amend
the Articles to provide that a single director may enter into contracts up to
N$100 000 without approval from a second director. Voting similarly takes
place by show of hands; Tjingaete and Omilongo vote in favour of the
resolution, and Ouma Kuku votes against. Has the resolution been adopted?

(4)

A month after the meeting Tjingaete enters into a contract to purchase NS50
000 worth of packaging material for the company. Omilongo is not aware of
this purchase. Will the company be bound to this contract? (5)

The packaging material turns out to be worthless and the company suffers a
loss in this regard. It appears that Tjingaete had made no effort to check the
quality before entering into the contract. Will the company have any

recourse against Tjingaete? (5)

Barichello and Jason are furious and want to dismiss the directors. Can they
requisition a meeting in terms of Section 189 of the Companies Act? (3)

A meeting is called to remove the directors. What is the notice period
required? (1)

All the shareholders are present at this meeting. After lengthy discussions
voting takes place by show of hands. Barichello, Jason and Ouma Kuku vote
in favour of the removal of the directors. Tjingaete and Omilongo claim that
they have not been validly removed. Are they correct? (3)
[30]

QUESTION 4 FOLLOWS ON THE NEXT PAGE




QUESTION 4

Ulrich and William are the members of Etuna Trading CC, registration number
CC/2955/2003. Ulrich orders stock on behalf of Etuna Trading CC from seller Steven.
In the order and all correspondence (signed by Ulrich) between the parties
reference is made to Tuna Trading CC, registration number CC/2955/2003.

Six months later Steven has not yet received any payment. He investigates and
discovers that the close corporation has since converted into a company (Etuna
Trading (Pty) Ltd). When Steven approaches Etuna Trading (Pty) Ltd to collect his
money he is informed that the company does not owe him anything and he should
look for the correct debtor.

Advise Steven of his position with regard to Etuna Trading (Pty) Ltd, Ulrich and

William respectively.
[10]

TOTAL [100]
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Additional fees in respect of late submissions or late payment of annual duty

186. Without derogating from this Act. a company or an external company which
has failed within the time prescribed in the relevant provision to lodge any return or
other document or to pay any annual duty required under section 99(3), 181, 182, 183,
208(1), 219(3). 224(2) and 284. may lodge that return or other document or pay the

annual duty subject to the payment to the Registrar of the prescribed additional fee in
respect of each failure.

Part 2
Meetings of Company

Annual general meeting

187. (1)  Every company must. at the times specified in this section, hold
general meetings to be known and described in the notices calling those meetings as
annual general meetings of that company.

(2)  The meetings referred to in subsection (1) must be held -

(a)  in the case of the first meeting, within a period of 18 months after the date
of the incorporation of the company concerned;

(b)  thereafter within not more than nine months after the end of every ensuing
financial year of that company:

(c)  within not more than 15 months after the date of the last preceding annual
meeting of that company.

(3)  The annual general meeting of a company must deal with and dispose of
the matters provided for in this Act and may deal with and dispose of any further matters
which are provided for in the articles of the company and, subject to this Act, any matters
capable of being dealt with by any general meeting of the company.

(4) The Registrar may, on application to him or her before, or, for the purposes
of subsection (8), also after, the expiry of the period within which an annual general
meeting of a company must be held and on good cause shown, and on payment of the
prescribed fee, extend the period within which an annual general meeting of the company
concerned must be held by a period not exceeding three months, but, notwithstanding
any extension, the date for the holding of the first annual general meeting following the
meeting in respect of which the extension is granted. must be determined as if that meeting
had been held on the last day on which it should have been held if the extension had not
been granted.

(5) If for any reason an annual general meeting of a company is not or cannot
be held as provided in this section or any matter required by this Act to be dealt with and
disposed of at that meeting is not dealt with at the meeting, the Registrar may, on
application by the company or any member or the legal representative of that company
or member and on payment of the prescribed fee, call or direct the calling of a general
meeting of the company which must deemed to be an annual general meeting, and may
give ancillary or consequential directions which the Registrar may think expedient,
including directions modifying or supplementing, in relation to the calling, holding and
conduct of the meeting, the operation of the company’s articles, and directions providing
for one member or the legal representative of a member or any specified number of
members present in person or by proxy, to be deemed to constitute a meeting, and any
meeting called, held and conducted in accordance with that direction is, for all purposes
deemed to be an annual general meeting of the company duly called, held and conducted.



No0.3362 Government Gazette 30 December 2004 103

Act No. 28, 2004 COGMPANIES ACT, 2004

(6)  For the purpose of determining the date for the holding of the next succeeding
annual general meeting of a company, after a meeting held in pursuance of subsection
(5), subsection (4) does, with the necessary changes, apply.

(7)  Any company which fails to comply with subsection (1) or with any direction
given by the Registrar under subsection (5), and every director or officer of the company

who knowingly is a party 1o the failure, commits an offence and is liable to a fine which
does not exceed NS800.

(8) A company which has failed to hold its annual general meeting within the
time or extended time contemplated in subsection (1) or (4), or as directed by the Registrar
under subsection (5), is further liable to pay to the Registrar the prescribed additional fee

for every day during which the default continues but not exceeding the prescribed
maximum fee.

(9) A company need not hold any particular annual general meeting if all
members entitled to attend that meeting agree in writing, and in that event a resolution in
writing dealing with and disposing of -

(a)  the matters required by this Act to be dealt with and disposed of at an annual
general meeting of a company: and

(b)  any other matters, if any, as may, in terms of subsection (2). be dealt with at
that meeting,

and signed by all members entitled to vote at that meeting. before the expiry of the
period within which that meeting is to be held, is deemed to be a resolution passed at an
annual general meeting of the company held in terms of this section on the date on which
the last signature to that resolution is affixed.

General meetings

188. (1)  General meetings of a company may, subject to its articles, be held
from time to time.

(2)  Any general meeting may, save in so far as is otherwise provided in the
articles of a company and without derogation from any other provisions of this Act, be
called by two or more members holding not less than one-tenth of its issued share capital
or, in the case of a company not having a share capital. by not less than {ive per cent in
number of the members of the company.

Calling of general meetings on requisition by members

189. (1) The directors of a company must, notwithstanding anything in its
articles, on the requisition of -

(a) 100 members of the company or of members holding at the date of the
lodging of the requisition not less than one-twentieth of such of the capital
of the company as at the date of the lodgment carries the right of voting at
general meetings of the company; or

(b) in the case of a company not having a share capital, 100 members of the
company or of members representing not less than one-twentieth of the
total voting rights of all the members having at that date a right to vote at
general meetings of the company,

within 14 days of the lodging of the requisition issue a notice to members convening a
general meeting of the company for a date not less than 21 and not more than 35 days
from the date of the notice.
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(2)  The requisition must state the objects of the meeting and must be signed by
the requisitionists and lodged at the registered office of the company, and may consist of
several documents in like form, each signed by one or more requisitionists.

(3)  If the directors do not within 14 days from the date of the lodging of the
requisition issue a notice as required by subsection (1), the requisitionists or any of them
numbering more than 50 or representing more than one-half of the total voting rights of
all of them, may themselves on 21 days’ notice convene a meeting, stating the objects of
the meeting, but the meeting so convened must not be held after the expiry of three
months from that date.

(4)  Any meeting convened under this section by the requisitionists must be
convened in the same manner, as nearly as possible, as that in which meetings are 10 be
convened by the directors of the company concerned.

(5) Anyreasonable expense incurred by the requisitionists because of the failure
of the directors duly to convene a meeting must be repaid to the requisitionists by the
company, and any sum so repaid must be retained by the company out of any sums due
or to become due from the company by way of fees or other remuneration in respect of
their services to those directors who were knowingly party to the default.

(6)  Any director or officer of a company who knowingly is a party to a failure
to convene a meeting as required by subsection (1) commits an offence and is liable to a
fine which does not exceed N$400.

Convening of general meetings by Registrar

190. Ifall the directors of a company have become incapacitated or have ceased
to be directors, the Registrar may, unless the articles of a company make other provision
in that behalf, on the application of any member of the company or the legal representative
of that member, and on payment of the prescribed fee, call or direct the calling of a
general meeting of the company and may give any ancillary or consequential directions
which the Registrar considers expedient, including directions modifying or supplementing,
in relation to the calling, holding and conduct of the meeting, the operation of the
company’s articles, and directions providing for one member or the legal representative
of a member or any specified number of members present in person or by proxy to be
deemed to constitute a meeting, and any meeting called. held and conducted in accordance
with any that direction, is, for all purposes. deemed to be a general meeting of the company
duly called, held and conducted.

General meetings on order of Court

191. If, for any reason, it is impracticable to call an annual general meeting or
other general meeting of a company in any manner in which meetings of that company
may be called, or to conduct that meeting in the manner prescribed by the articles of a
company or this Act, or if for any other reason the Court thinks fit to do so, it may. either
of its own motion or on the application of the Registrar or any director of the company or
of any member of the company or the legal representative of that member, order a meeting
of the company to be called, held and conducted in any manner which it may direct and
may in making an order give ancillary or consequential directions as it thinks expedient,
including directions providing for one member or the legal representative of a member
or any specified number of members present in person or by proxy to be deemed to
constitute a meeting, and any meeting called, held and conducted in accordance with
that order, is, for all purposes deemed to be an annual general meeting or a general
meeting, as the case may be, of the company duly called, held and conducted.
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Meetings of company with one member

192. In the case of a company having only one member, that member present in
person or by proxy is deemed to constitute a meeting.

Duty of company to circulate notice of resolutions and statements by members

193. (1)  Subject to this section, a company must, on the requisition in writing
of the number of members referred to in subsection (2). and, unless the company otherwise
determines, at the expense of the requisitionists -

(a)  giveto members of the company entitled to receive notice of the next annual
general meeting. notice of any resolution which may properly be moved
and is intended to be moved at that meeting: and

(b)  circulate to members entitled to have notice of any general meeting sent to
them, any statement of not more than one thousand words with respect to
the matter referred to in any proposed resolution or the business to be dealt
with at that meeting.

(2)  The number of members necessary for a requisition under subsection (1)
must be -

(a) any number of members representing not less than one-twentieth of the
total voting rights of all the members having at the date of the requisition a
right to vote at the meeting to which the requisition relates: or

(b)  not less than one hundred members.

(3) Notice of any resolution referred to in subsection (1)(a) must be given and
any statement referred to in subsection (1)(b) must be circulated to members of the
company entitled to have notice of the meeting sent to them, by serving a copy of the
resolution or statement on each member in any manner permitted for the service of notice
of the meeting, and notice of that resolution must be given to any other member of the
company by giving notice of the general effect of the resolution in any manner permitted
for giving that member notice of meetings of the company.

(4) A copy of a resolution or statement referred to in subsection (1) must be
served and notice of that resolution must be given in the same manner and, so far as
practicable, at the same time as the notice of the meeting in question, or if it is not
practicable to do so, as soon as practicable thereafter.

(5) A company is not bound under this section to give notice of any resolution
or to circulate any statement unless -

(a) there is lodged at the registered office of the company a copy of the
requisition signed by the requisitionists or two or more copies which between
them contain the signatures of all the requisitionists -

(i)  in the case of a requisition requiring notice of a resolution, not less
than 30 days before the meeting; and

(ii)  in the case of any other requisition, not less than 10 days before the
meeting; and

(b)  there is lodged or tendered with the requisition a sum reasonably sufficient
to meet the company’s expenses in giving effect to the requisition.
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(6) If, after a copy of a requisition requiring notice of a resolution has been
lodged at the registered office of the company. an annml general meeting is called for a
date 30 days or less after the copy has been lodged. the copy. though not Jodged within
the time required by this subsection, is deemed to have been plopelly lodoed

(7)  The Court may absolve any company from the obligation to circulate any
resolution or statement in terms of this section if, on the apphcanon either of the company
or of any other interested person, the Court is satisfied that the rights thereby conferred
are being abused to secure needless publicity for defamatory matter.

(8)  An order under subsection (7) may include an order for the payment by the
requisitionists of the costs or any portion of the costs incurred in connection with the
relevant application, whether or not they are parties to the application.

(9)  Notwithstanding anything contained in the articles ofa company, the business
which may be dealt with at an annual general meeting, must include any resolution of
which notice has been given in accordance with this section. and, for the purpose of this
subsection, notice is deemed to have been so given notwithstanding the accidental
omission to give that notice to one or more members.

(10) If there is a failure to comply with subsection (1), every director or officer
of the company who authorises or knowingly permits or is party to the failure, commits
an offence and is liable to a fine which does not exceed NS4 000.

Notice of meetings and resolutions

194. (1) Unless the articles of a company provide for a longer period of notice,
the annual general meeting or a general meeting called for the purpose of passing a
special resolution may be called by not less than 21 days’ notice in writing and any other
general meeting may be called by not less than 14 days’ notice in writing.

(2)  Any provision in the articles of a company providing for a shorter period of
notice, not being of an adjourned meeting, is void.

(3) Notwithstanding subsection (1), a meeting of a company is deemed to have
been duly called -

(a) inthe case of a meeting which is called on a shorter period of notice than is
specified in that subsection or provided for in the company’s articles. if it is
so agreed, before or at the meeting. by a majority in number of the members
having a right to attend and vote at the meeting who hold not less than 95
percent of the total voting rights of all the members of the company; or

(b) in the case of a meeting in respect of which notice as contemplated in
subsection (1) has not been given, if it is so agreed in writing, before or at
the meeting, by all the members of the company.

(4) Noresolution of which special notice is required o be given in terms of this
Act has effect unless notice of the intention to move it has been given to the company not
less than 28 days before the meeting at which it is moved, and the company must give its
members notice of that resolution at the same time, and in the same manner as it gives
notice of the meeting, or, if that is not practicable, either by advertisement in a newspaper
having an appropriate circulation or in any other manner allowed by the articles of the
company, not less than 21 days before the meeting, but, il a meeting of the company is
called for a date 28 days or less after notice of the intention to move that resolution has
been given to the company, the notice, though not given within the time required by this
subsection, is deemed to have been properly given for the purposes of the meeting.
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(5)  Any company which fails to give notice to its members as required by
subsection (4) commits an offence and is liable 1o a fine which does not exceed NS400.

Manner of giving notice

195. Unless the articles of a company otherwise provide, notice of a meeting of
a company must be served on every member of the company in the manner in which
notices are required to be served in terms of Table A or Table B of Schedule 1. whichever
is applicable to the company.

Representation of company or other body corporate at certain meetings

196. (1)  Acompany or other body corporate may, by resolution of its directors
or other governing body. authorise any person to act as its representative at any meeting
of any company of which it is a member or at any meeting of any class of members of
that company.

(2)  Subsection (1) does, with the necessary changes, apply with reference to
meetings of debenture holders and creditors of a company.

(3) A person authorised under subsection (1) is entitled 1o exercise on behalf of
the company or other body corporate which he or she represents, the same powers as that
company or body corporate could have exercised if it were an individual shareholder.
debenture holder or creditor of the company in relation to which that person has been
authorised to act.

Representation of members at meetings by proxies

197. (1) Anymember of a company entitled to attend and vote at a meeting of
the company, or where the articles of a company limited by guarantee so provide, any
member of that company. is entitled to appoint another person, whether a member or not,
as proxy to attend, speak, and vote in that member’s stead at any meeting of the company.
but, unless the articles otherwise provide, a proxy is not entitled to vote except on a poll
and a member of a private company is not entitled to appoint more than one proxy.

(2) Inevery notice calling a meeting of a company having a share capital and
on the face of every proxy form issued at the company’s expense there must appear with
reasonable prominence a statement that a member entitled to attend and vote at the meeting
is entitled to appoint a proxy or, where it is allowed, one or more proxies, to attend and
speak and vote in that member’s stead, and that a proxy need not also be a member of the
company.

(3) If there is a failure to comply with the requirements of subsection (2) in
respect of any meeting, every director and every officer of the company who authorises.
knowingly permits or is party to the failure, commits an offence and is liable to a fine
which does not exceed N§400.

(4)  Any provision contained in a company’s articles is void in so far as it would
have the effect of requiring the instrument appointing a proxy, or any other document
necessary to show the validity of or otherwise relating to the appointment of a proxy, to
be received by the company at its registered office or by any other person more than 48
hours before a meeting in order that the appointment may be effective.

(5) If, for the purposes of any meeting of a company, invitations to appoint as
proxy a person, or one of a number of persons, specified in the invitations are issued at
the company’s expense to some only of the members entitled to notice of the meeting
and to be represented by proxy, every director or officer of the company who authorises
or knowingly permits or is a party to that issue. commits an offence and is liable to a fine
which does not exceed N$400.
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(6)  Subsection (5) does not apply in respect of the issue to a member of a
company at that member s request in writing of a form of appointment naming a proxy
or of a list of persons willing to act as proxy, if the form or list is available on request in
writing to every member entitled to be represented at the meeting in question by proxy.

(7)  If, for the purposes of any meeting of a company, invitations to appoint as
proxy a person, or one of a number of persons, specified in the invitations or the
instruments appointing a proxy. are issued at the company’s expense, that invitation or
mstrument appointing a proxy must -

(a)  contain adequate blank space immediately preceding the name or names of
the person or persons specified therein to enable a member to write in the
name and, if so desired, an alternative name of a proxy of that member’s
own choice;

(b)  provide for the member to indicate whether that member’s proxy is to vote
in favour of or against any resolution or resolutions to be put at the meeting
or is to abstain from voting.

(8)  The person present at a meeting of the company, whose name appears first
in the list of names which have not been deleted in any instrument appointing a proxy
becomes the validly appointed proxy of the member concerned.

(9) If a member does not indicate on the instrument appointing a proxy that
that member s proxy is to vote in favour of or against any resolution or resolutions or to
abstain from voting, the proxy is entitled to vote as he or she thinks fit.

(10) Ifthere is a failure to comply with any requirement of subsection (7), every
director or officer of the company who authorises, knowingly permits or is party to the
failure, commits an offence and is liable to a fine which does not exceed NS400.

(11) This section applies in relation to meetings of any class of members of a
company as it applies in relation to general meetings of the company.

Quorum for meetings
198. Unless the articles of a company provide for a greater number of members
entitled to vote to constitute a quorum at meetings of a company, the quorum for those

meetings is -

(a) inthe case of a public company. three members entitled to vote, personally
present, or if a member is a body corporate, represented;

(b) in the case of a private company, not being a private company having one
member, two members entitled to vote, present in person or by proxy or, if

a member is a body corporate, represented; and

(c) in the case of a wholly-owned subsidiary company, the representative of
the holding company.

Chairperson of meetings

199. Unless the articles of a company otherwise provide, any meeting of the
company may elect any member to be the chairperson of the meeting.

Compulsory adjournment of meetings

200. (1) Ifatany meeting of a company any member of the company who is
present or represented and entitled to vote at the meeting demands an adjournment of the
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meeting on any ground stated by that member, the chairperson must put the demand to
the vote of the meeting, and if a majority of the members present or represented and
entitled to vote at the meeting or members present or represented and entitled to vote
representing either personally or by proxy more than half of the share capital of the
company represented at the meeting, vote in favour of an adjournment, the chairperson
must adjourn the meeting to a day not earlier than seven days and not later than 21 days
after the date of the meeting.

(2)  When a meeting has been adjourned as contemplated in subsection (1) the
company must, on a date not later than three days after the adjowrnment. publish in a
newspaper circulating in Namibia a notice stating -

(a) the time, date and place to which the meeting has been adjourned:;
(b)  the matter before the meeting at the time when it was adjourned; and
(¢) the ground for the adjournment.

(3) A private company may, instead of publishing the notice in a newspaper as
contemplated in subsection (2), send it by registered post to the members not later than
three days after the adjournment.

(4)  Any person acting as chairperson of a meeting of a company who fails to
comply with any requirement of subsection (1) and any company which fails to comply
with any requirement of subsection (2) and any director or officer of a company who
knowingly is a party to the failure, commits an offence and is liable to a fine which does
not exceed N$400.

Part 3
Toting Rights and Voting

Voting rights of shareholders

201. (1) Subjecttosections 202 and 203 and to the exceptions stated in section
204, every member of a company having a share capital has a right to vote at meetings of
that company in respect of each share held by that member.

(2) Every member of a company limited by guarantee has, unless the articles
otherwise provide, the right to vote at meetings of that company and has one vote.

Voting rights of preference shareholders

202. (1) Notwithstanding section 20(1), the articles of a company may provide
that preference shares do not confer the right to vote at meetings of the company
except -

(a)  during any period determined as provided in subsection (2) during which
any dividend or any part of any dividend on those shares or any redemption
payment thereon remains in arrear and unpaid; or

(b)  inregard to any resolution proposed which directly affects any of the rights
attached to those shares or the interests of the holders. including a resolution
for the winding-up of the company.

(2)  The period referred to in subsection (1)(a) must be a period commencing on
a day specified in the articles of the company concerned, not being more than six months
after the due date of the dividend or redemption payment in question, or, where no due
date is specified, after the end of the financial year of the company in respect of which
that dividend accrued or that redemption payment became due.
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Determination of voting rights
203. (1) A member of a public company having a share capital is -

(a)  if the share capital is divided into shares of par value. entitled to that
proportion of the total votes in the company which the aggregate amount of
the nominal value of the shares held by that member bears to the aggregate
amount of the nominal value of all the shares issued by the company;

(b)  ifthe share capital is divided into shares of no par value. entitled to one vote
in respect of each share that member holds.

(2)  The voting rights of a member of a private company must. subject to section
20(1), be determined by the articles of the company.

(3)  When any shares of a company are converted into stock, or have been so
converted after 1 January 1953. this section does, with the necessary changes, apply as if
that stock consisted -

(@)  in the case of shares of par value, of as many units of equivalent number
and value as the number and nominal value of the shares so converted: or

(b) in the case of shares of no par value, of as many units as the number of
shares so converted.

(4) Notwithstanding this section, the articles of a company may provide -
(a) for the chairperson of any meeting to have a casting vote: and

(b)  for the votes to which any member is entitled above a stated number to
increase, not in direct proportion to the number of shares held, but in some
lower proportion specified in those articles and may in that event further
provide that no member is entitled to a number of votes exceeding the number
so specified or that the number of votes to which any member is entitled be
limited to a specified number.

Exceptions as regards voting rights

204. (1)  Section20(1) does not apply in respect of shares of a company which
on 1 January 1974 had already been issued without voting rights, or in respect of issued
shares, other than preference shares, in respect of which at that date there existed different
voting rights or in respect of shares subsequently issued in respect of which there existed
at that date a contractual right or obligation to issue those shares.

(2)  If a company issues new shares, all the provisions of this Act as to voting
rights must, save as provided in subsection (1), apply in respect of those new shares, and,
for the purpose of determining the voting rights attached to those new shares as provided
in section 203 all its shares are deemed to have been issued with voting rights in accordance
with this Act.

Exercise of voting rights

205. (1) Any person present and entitled to vote as a member or as a proxy or
as a representative of a body corporate at any meeting of the company has, on a show of
hands, only one vote, irrespective of the number of shares that person holds or represents.

(2) On a poll at any meeting of a company, any member. including a body
corporate, or that member’s proxy is entitled to exercise all voting rights as determined
in accordance with this Act, but is not obliged to use all his or her votes or cast all the
votes he or she uses in the same way.
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Riglit to demand poll

206. (1) A provision contained in a company’s articles is void in so far as it
has the effect -

(a)  ofexcluding the right to demand a poll at a general meeting on any question

other than the election of the chairperson of the meeting or the adjournment
of the meeting; or

(b) ofrendering ineffective a demand for a poll made -
(1) bynotless than five members having the right to vote at that a meetin a

(i) by a member or members representing not less than one-tenth of the
total voting rights of all the members having the right to vote at the
meeting; or

(1ii) by a member or members entitled to vote at the meeting and holding
in the aggregate not less than one-tenth of the issued share capital of
the company.

(2)  The instrument appointing a proxy to vote at a meeting of a company is
deemed also to confer authority to demand or join in demanding a poll, and for the

purposes of subsection (1). a demand by a person as proxy for a member is the same as
a demand by the member.

Part 4
Special Resolutions

Requirements for special resolutions

207. (1) A resolution by a company is a special resolution if at a general
meeting of which not less than 21 days’ notice has been given specifying the intention to
propose the resolution as a special resolution, the terms and effect of the resolution and
the reasons for it and at which -

(a) members holding in the aggregate not less than one-fourth of the total votes
of all the members entitled to vote, are present in person or by proxy; or

(b) in the case of a company limited by guarantee, not less than one-fourth of
the members entitled to vote are present in person or by prchy.,

the resolution has been passed, on a show of hands, by not less than three-fourths of the
number of members of the company entitled to vote on a show of hands at the meeting
who are present in person or by proxy or, where a poll has been demanded, by not less
than three-fourths of the total votes to which the members present in person or by proxy
are entitled.

(2) Iflessthan one-fourth of the total votes of all the members entitled to attend
the meeting and to vote or, in the case of a company limited by guarantee, less than
one-fourth of the members of that company, are present or represented at a meeting
called for the purpose of passing a special resolution, the meeting stands adjourned to a
day not earlier than seven days and not later than 21 days after the date of the meeting
and section 200(2) applies in respect of that adjournment.

(3) At the adjourned meeting the members who are present in person or by
proxy and are entitled to vote may deal with the business for which the original meeting
was convened and a resolution passed by not less than three-fourths of those members is
deemed to be a special resolution even if less than one-fourth of the total votes are
represented at that adjourned meeting.
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(4)  With the consent of a majority in number of the members of a company
having the right to attend and vote at a meeting and holding in the aggregate not less than
95 per cent of the total votes of all those members, a resolution may be proposed and

passed as a special resolution at a meeting of which less than 21 days’ notice has been
given.

(5) A copy of the consent referred to in subsection (4) must. on the prescribed
form, be lodged with the Registrar together with the copy of the special resolution.

(6)  Notwithstanding subsection (1). a resolution may, with the written consent
of all the members of the company. be proposed and passed as a special resoiution at a
meeting of which notice as contemplated in subsection (1) has not been given.

(7)  The written consent referred to in subsection (6) must be in the prescribed
form and copy of that notice must be lodged with the Registrar together with a copy of
the special resolution.

(8) At any meeting at which a special resolution is submitted to be passed, a
declaration by the chairperson that the resolution is carried is, unless a poll is demanded.
sufficient evidence of that fact without proof of the number or proportion of the votes
recorded in favour of or against the resolution.

(9) Ifapollis demanded regard must be had, in computing the majority on the
poll, to the number of votes cast for and against the resolution.

(10) For the purposes of this section notice of a meeting is, subject to this Act,
deemed to have been duly given and the meeting must be taken to be duly held when the
notice is given and the meeting is held in the manner provided by the articles of the
company concerned.

Registration of special resolutions

208. (1)  Within one month from the passing of a special resolution a copy of
that resolution together with either a copy of the notice convening the meeting concerned
or a copy of the consent contemplated in section 207(4) or (6), as the case may be, must
be lodged with the Registrar, who must, subject to subsection (2), and on payment of the
prescribed fee, register that resolution.

(2) The Registrar may refuse to register any special resolution lodged under
subsection (1), except on an order of the Court, if that resolution appears to him or her to
be contrary to this Act or to the memorandum or articles of the company concerned.

(3) A copy of every special resolution for the time being in force must be
embodied in or annexed to every copy of the articles issued after the registration of the
resolution.

(4) The company concerned must transmit a copy of a special resolution to any
member at that member’s request, and on payment of an amount equal to the cost of
making that copy or a lesser amount as the company may determine.

(5) Any company which fails to comply with any requirement of subsection
(3) or (4) and every director or officer thereof who knowingly permits or is a party to the
failure, commits an offence and is liable to a fine which does not exceed N§200.

(6) If a company makes default in lodging with the Registrar a copy of any
special resolution, and the notice or the consent, as required by subsection (1), the
company, and every director or officer who knowingly permits or is a party to the default,
commits an offence and is liable to a fine which does not exceed N$40 for every day
during which the contravention continues.



